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Highlights

Law Society Rules: The new client identification and verification rules are amended as follows: the definition of
“control” is replaced with the broader provisions in new subsection (2), a definition of “interjurisdictional lawyer”
is added and the definition of “public company” is replaced with that of “reporting issuer” (Rules 3-91, 3-92(2)
and 3-93(1): pp. 94.1-94.3); exemptions now include clients that are financial institutions, public authorities and
reporting issuers and certain electronic funds transfers (Rule 3-94: p. 94.3); the list of guarantors is expanded
(Rule 3-97(4): p. 94.5); the standard for withdrawing from representation is now if the lawyer “knows or ought to
know” about criminal activity (Rule 3-102(1): p. 94.7); more precise language is used (Rule 3-95(2): p. 94.4). The
Table of Contents is updated (pp. 3-6.3)

Professional Conduct Handbook: Lawyers who deliver short-term services in court-annexed or non-profit
programs or clinics are exempt from some conflict rules in certain circumstances (Chapter 6, Rules 7-01 to 7-04
and footnote 4: pp. 16.1-16.2 and 16.6); with appropriate screening measures, a law firm may continue to act
when a transferring lawyer with confidential information relevant to a matter joins the firm, and need not establish
that it is in the public interest that it continue to represent its client (Chapter 6, Rule 7.4 and footnote 7 and
Appendix 5, items 1 and 2: pp. 16.3, 16.7 and 61-62); a transferring lawyer need not execute an affidavit when the
lawyer has no relevant confidential information (Chapter 6, Rule 7.5 and Appendix 5, item 2: pp. 16.4 and 62); if
a guideline is not realistic or required, lawyers should document the reasons for not complying with it (Appendix
5, item 3: p. 63); guidelines 4 to 6 of Appendix 5 are rescinded, as guidelines 1 to 3 sufficiently restrict a firm
from passing on information to the transferring lawyer; guideline 8 of Appendix 5 is rescinded, as affidavits may
not be required at first instance; in certain circumstances, a screened lawyer may participate in fees generated by
the client matter (Appendix 5, guideline 10: p. 65); more precise language is used (Chapter 6, footnote 9: p. 16.7);
a statutory reference is updated (Chapter 12, Rule 6: p. 36); the Table of Contents is updated (pp. i-ii).

Insurance Policies: Insurance Policy No. LPL 09-01-01 replaces Insurance Policy No. LPL 07-01-01 and the
2007 and 2008 Endorsements.

Filing: Please file the enclosed sheet in your Member’s Manual as follows:

Manual section Existing pages to be removed Amendment pages to be inserted
Law Society Rules 3-6.2 3-6.4
94.1-94.6 94.1-9438
Professional Conduct Handbook i—ii i—ii
16.1-16.6 16.1-16.8
35-36 35-36
61 - 66 61 - 66
Insurance Policies 2008 Endorsement Policy No. LPL 09-01-01
2008 Renewal Endorsement (1-22)

2007 Endorsement
Policy No. LPL 07-01-01

[continued over]



After filing, insert this sheet at the front of the Manual for reference.

Updates: This amendment package updates the Member’s Manual to March 13, 2009. The previous amendment
package was 2008: No. 4 December.

To check that your copy of the Manual is up to date, consult the contents checklist on the next page. If you have
further questions about updating your Manual, contact Robin Pollak in the Law Society Communications
Department: telephone 604-697-5821 or toll-free in BC 1-800-903-5300, by telefax 604-646-5913 or by email to
communications@Isbc.org.

Website: The Legal Profession Act, Law Society Rules and Professional Conduct Handbook can be accessed in
the Publications & Forms section of the Law Society website at lawsociety.bc.ca in both HTML (for online use)
and in PDF (for printout, including printout of Member’s Manual replacement pages).
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PART 3 — PROTECTION OF THE PUBLIC

Division 11 — Client Identification and Verification

Definitions
3-91 (1) In this Division,
“client” includes

(a) another party that a lawyer’s client represents or on whose behalf the client
otherwise acts in relation to obtaining legal services from the lawyer, and

(b) in Rules 3-95 to 3-98, an individual who instructs the lawyer on behalf of a
client in relation to a financial transaction;
“financial institution” means

(a) an authorized foreign bank within the meaning of section 2 of the Bank Act
(Canada) in respect of its business in Canada or a bank to which the Bank
Act applies,

(b) a co-operative credit society, savings and credit union or caisse populaire
that is regulated by a provincial Act,

(c) an association that is regulated by the Cooperative Credit Associations Act
(Canada),

(d) acompany to which the Trust and Loan Companies Act (Canada) applies,
(e) atrust company or loan company regulated by a provincial Act,

(f) a department or agent of Her Majesty in right of Canada or of a province
where the department or agent accepts deposit liabilities in the course of
providing financial services to the public, or

(9) an organization controlled by a financial institution;

“financial transaction” means the receipt, payment or transfer of money on behalf
of a client or giving instructions on behalf of a client in respect of the receipt,
payment or transfer of money;

“interjurisdictional lawyer” means a member of a governing body who is
authorized to practise law in another Canadian jurisdiction;

“money” means cash, currency, securities and negotiable instruments or other
financial instruments that indicate the person’s title or interest in them;

“organization” means a body corporate, partnership, fund, trust, co-operative or an
unincorporated association;
“public authority” means

(a) a department or agent of Her Majesty in right of Canada or of a province or
territory,

(b) a municipality or regional district or a municipal body incorporated under
the law of another province or a territory, or an agent of any of them,

(c) acollege, institute, university or school district,
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(d) an organization that operates a public hospital and that is designated by the
Minister of National Revenue as a hospital authority under the Excise Tax
Act (Canada) or an agent of the organization,

(e) an organization established or continued under an Act of Canada or of a
province or territory for a public purpose, or

(f) an organization controlled by a public authority;
“reporting issuer” means an organization that is
(a) areporting issuer within the meaning of the securities law of any province or
territory of Canada,

(a.1) a corporation whose shares are traded on a stock exchange that is prescribed
by the Income Tax Act (Canada) and operates in a country that is a member
of the Financial Action Task Force on Money Laundering, or

(b) controlled by a reporting issuer;

“securities dealer” means a person or entity that is authorized under provincial
legislation to engage in the business of dealing in securities or any other financial
instruments or to provide portfolio management or investment advising services.

(2) In this Division, a person controls an organization if the person, directly or
indirectly, has the power to elect a majority of the directors or equivalent body of
the organization by virtue of

(a) ownership or direction over voting securities of the organization,

(b) being or controlling the general partner of a limited partnership, or

(c) being a trustee of or occupying a similar position in the organization.
[added effective December 31/08; (1) amended, (2) added 12/08; (1) amended 01/09]

Application
3-92 (1) Subject to subrule (2), this Division applies to a lawyer who is retained by a client
to provide legal services.
(2) Rules 3-93 to 3-101 do not apply when a lawyer provides legal services
(a) on behalf of his or her employer,
(b) that do not involve a financial transaction in the following circumstances:

(i) as part of a duty counsel program sponsored by a non-profit
organization;

(ii) in the form of pro bono summary advice, or

(c) if another lawyer or an interjurisdictional lawyer who has complied with
Rules 3-93 to 3-101 or the equivalent provisions of a governing body

(i) engages the lawyer to provide legal services to the client as an agent,
or

(i) refers a matter to the lawyer for the provision of legal services.
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(3) In this Division, the responsibilities of a lawyer may be fulfilled by the lawyer’s
firm, including members or employees of the firm conducting business in another
Canadian jurisdiction.

[added effective December 31/08; (2) amended 12/08]

Client identification

3-93 (1) A lawyer who is retained by a client to provide legal services must make
reasonable efforts to obtain and, if obtained, record all of the following
information that is applicable:

(a) the client’s full name, business address and business telephone number;

(b) if the client is an individual, the client’s home address, home telephone
number and occupation;

(c) if the client is an organization, the name, position and contact information
for individuals who give instructions with respect to the matter for which the
lawyer is retained,;

(d) if the client is an organization other than a financial institution, public
authority or reporting issuer,

(i) the general nature of the type of business or activity engaged in by the
client, and

(ii) the organization’s incorporation or business identification number and
the place of issue of its incorporation or business identification
number.

(2) When a lawyer has obtained and recorded the information concerning the identity
of a client under subrule (1), the lawyer is not required subsequently to obtain and
record that information about the same individual or organization.

[added effective December 31/08; (1) amended 12/08]

Exemptions
3-94 Rules 3-95 to 3-99 do not apply
(a) if the clientis
(i) afinancial institution,
(if) a public authority,
(iii) a reporting issuer, or
(iv) an individual who instructs the lawyer on behalf of a client described
in subparagraph (i) to (iii),
(b) when a lawyer
(i) pays money to or receives money from any of the following acting as a
principal:
(A) a financial institution;
(B) a public authority;
(C) areporting issuer,

[04/09] 94.3



LAW SOCIETY RULES

(ii) receives money paid from the trust account of another lawyer or an
interjurisdictional lawyer,

(iii) receives money from a peace officer, law enforcement agency or other
public official acting in an official capacity, or

(iv) pays or receives money
(A) pursuant to the order of a court or other tribunal,
(B) to pay a fine or penalty,
(C) as a settlement of any legal or administrative proceeding, or
(D) for professional fees, disbursements, expenses or bail, or

(c) to a transaction in which all funds involved are transferred by electronic
transmission, provided

(i) the transfer occurs between financial institutions or financial entities
headquartered in and operating in countries that are members of the
Financial Action Task Force,

(ii) neither the sending nor the receiving account holders handle or
transfer the funds, and

(iii) the transmission record contains
(A) areference number,
(B) the date,
(C) the transfer amount,
(D) the currency, and
(E) the names of the sending and receiving account holders and
the sending and receiving entities.
[added effective December 31/08; amended 12/08]

Verification

3-95 (1) When a lawyer provides legal services in respect of a financial transaction,
including a non-face-to-face transaction, the lawyer must take reasonable steps to
verify the identity of the client using what the lawyer reasonably considers to be
reliable, independent source documents, data or information.

(2) For the purposes of subrule (1), independent source documents may include

(a) if the client is an individual, valid original government-issued identification,
including a driver’s licence, birth certificate, provincial or territorial health
insurance card, passport or similar record,

(b) if the client is an organization such as a corporation or society that is created
or registered pursuant to legislative authority, a written confirmation from a
government registry as to the existence, name and address of the
organization, including the names of its directors where applicable, such as

(i) a certificate of corporate status issued by a public authority,
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(i) a copy obtained from a public authority of a record that the
organization is required to file annually under applicable legislation,
or

(iii) a copy of a similar record obtained from a public authority that
confirms the organization’s existence, and

(c) if the client is an organization that is not registered in any government
registry, such as a trust or partnership, a copy of the organization’s
constating documents, such as a trust or partnership agreement, articles of
association, or any other similar record that confirms its existence as an
organization.

[added effective December 31/08; (2) amended 12/08]

Identifying directors, shareholders and owners

3-96 When a lawyer provides legal services in respect of a financial transaction for a client
that is an organization referred to in Rule 3-95(2)(b) or (c), the lawyer must make
reasonable efforts to obtain, and if obtained, record

(a) the name and occupation of all directors of the organization, other than an
organization that is a securities dealer, and

(b) the name, address and occupation of all persons who own 25 per cent or
more of the organization or of the shares of the organization.

[added effective December 31/08]

Client identification and verification in non-face-to-face transactions

3-97 (1) This Rule applies when a lawyer provides legal services in respect of a financial
transaction for a client who is an individual not physically present before the
lawyer.

(2) If the client is present elsewhere in Canada, the lawyer must verify the client’s
identity by obtaining an attestation from a commissioner of oaths for a jurisdiction
in Canada, or a guarantor in Canada, that the commissioner or guarantor has seen
one of the documents referred to in Rule 3-95(2)(a).

(3) For the purpose of subrule (2), an attestation must be produced on a legible
photocopy of the document and must include
(a) the name, profession and address of the person providing the attestation,
(b) the signature of the person providing the attestation, and
(c) the type and number of the identifying document provided by the client.
(4) For the purpose of subrule (2), a guarantor must be a person engaged in one of the
following occupations in Canada:
(a) dentist;
(b) medical doctor;
(c) chiropractor;
(d) judge;
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(e) magistrate;

(f) lawyer;

(9) notary (in Quebec);
(h) notary public;

(i) optometrist;

(J) pharmacist;

(k) professional accountant (Chartered Accountant, Certified General
Accountant, Certified Management Accountant, Accredited Public
Accountant, Public Accountant or Registered Public Accountant);

(I) professional engineer;

(m) veterinarian;

(n) architect;

(o) peace officer;

(p) paralegal licensee in Ontario;

(q) registered nurse;

(n) school principal.

(5) If the client is not present in Canada, the lawyer must rely on an agent to obtain

the information required to verify the identity of the client under Rule 3-95, which
may be attested to in a form similar to that described in this Rule, provided the

lawyer and the agent have an agreement or arrangement in writing for this
purpose.

(6) A lawyer who enters into an agreement or arrangement referred to in subrule (5)
must obtain from the agent the information obtained by the agent under that
agreement or arrangement.

[added effective December 31/08; (4) amended 12/08]

Timing of verification for individuals
3-98 (1) At the time that a lawyer provides legal services in respect of a financial
transaction, the lawyer must verify the identity of a client who is an individual.
(2) When a lawyer has verified the identity of an individual, the lawyer is not required
subsequently to verify that same identity if the lawyer recognizes that person.
[added effective December 31/08]

Timing of verification for organizations
3-99 (1) A lawyer must verify the identity of a client that is an organization within 60 days
of engaging in a financial transaction.

(2) When a lawyer has verified the identity of a client that is an organization and
obtained and recorded information under Rule 3-96, the lawyer is not required
subsequently to verify that identity or obtain and record that information.

[added effective December 31/08]
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Record keeping and retention
3-100 (1) A lawyer must obtain and retain a copy of every document used to verify the
identity of any individual or organization for the purposes of Rule 3-95(1).

(2) The documents referred to in subrule (1) may be kept in a machine-readable or
electronic form, if a paper copy can be readily produced from it.

(3) A lawyer must retain a record of the information and any documents obtained for
the purposes of Rules 3-93 and 3-96 and copies of all documents received for the
purposes of Rule 3-95(2) for the longer of

(a) the duration of the lawyer and client relationship and for as long as is
necessary for the purpose of providing services to the client, and

(b) a period of at least 6 years following completion of the work for which the
lawyer was retained.

[added effective December 31/08]

Existing matters

3-101 Rules 3-92 to 3-100 do not apply to matters for which a lawyer was retained before
December 31, 2008, but they do apply to all matters for which he or she is retained
after that time, regardless of whether the client is a new or existing client.

[added effective December 31/08]

Criminal activity

3-102 (1) If, in the course of obtaining the information and taking the steps required in Rule
3-93, 3-95(2) or 3-96, or while retained by a client, a lawyer knows or ought to
know that he or she is or would be assisting a client in fraud or other illegal
conduct, the lawyer must withdraw from representation of the client.

(2) This Rule applies to all matters for which a lawyer is retained before or after this
Division comes into force.

[added effective December 31/08; (1) amended 12/08]
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(b)

CONFLICTS OF INTEREST BETWEEN CLIENTS

the matters are substantially unrelated and the lawyer does not possess
confidential information arising from the representation of one client that might
reasonably affect the other representation.

[added 07/01]

For the purposes of Rule 6.3, the consent of a client to the lawyer acting for another
client adverse in interest may be inferred in the absence of contrary instructions if, in the
reasonable belief of the lawyer, the client would consent in the matter in question
because the client has

(a)

(b)

()

previously consented to the lawyer, or another lawyer, acting for another client
adverse in interest,

commonly permitted a lawyer to act against the client while retaining the same
lawyer in other matters to act on the client’s behalf, or

consented, generally, to the lawyer acting for another client adverse in interest.

[added 07/01]

Acting against a former client

7.

Subject to Rule 7.4, a lawyer must not represent a client for the purpose of acting against
the interests of a former client of the lawyer unless:

(a)

(b)

the former client is informed that the lawyer proposes to act for a client adverse
in interest to the former client and the former client consents to the new
representation, or

the new representation is substantially unrelated to the lawyer’s representation of
the former client, and the lawyer does not possess confidential information
arising from the representation of the former client that might reasonably affect
the new representation.

[amended 02/95; 07/01]

Limited representation

7.01

[04/09]

In Rules 7.01 to 7.04,% “limited legal services” means advice or representation of a
summary nature provided by a lawyer to a client under the auspices of a not-for-profit
organization with the expectation by the lawyer and the client that the lawyer will not
provide continuing representation in the matter.

[added 01/09]
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A lawyer must not provide limited legal services if the lawyer is aware of a conflict of
interest and must cease providing limited legal services if at any time the lawyer
becomes aware of a conflict of interest.

[added 01/09]
A lawyer may provide limited legal services notwithstanding that another lawyer has
provided limited legal services under the auspices of the same not-for-profit organization
to a client adverse in interest to the lawyer’s client, provided no confidential information
about a client is available to another client from the not-for-profit organization.
[added 01/09]

If a lawyer keeps information obtained as a result of providing limited legal services
confidential from the lawyer’s partners and associates, the information is not imputed to
the partners or associates, and a partner or associate of the lawyer may

(@) continue to act for another client adverse in interest to the client who is obtaining
or has obtained limited legal services, and

(b) act in future for another client adverse in interest to the client who is obtaining or
has obtained limited legal services.

[added 01/09]

Conflicts arising as a result of transfer between law firms

7.1

In Rules 7.1 to 7.9:

“client” includes anyone to whom a lawyer owes a duty of confidentiality, whether or
not a solicitor-client relationship exists between them;

“confidential information’ means information not generally known to the public that is
obtained from a client;

“law firm” includes one or more lawyers practising:

(@) in a sole proprietorship,

(b) in a partnership,

(c) in an arrangement for sharing space,®

(d) as a law corporation,

(e) in a government, a Crown corporation or any other public body,® and

U] in a corporation or other body;’
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“lawyer” means a member of the Society, and includes an articled student registered in
the Law Society Admission Program;

“matter” means a case or client file, but does not include general “know-how” and, in
the case of a government lawyer, does not include policy advice unless the advice relates
to a particular case.

[added 02/95; amended 05/96]

Application of Rules®

7.2

7.3

Rules 7.1 to 7.9 apply when a lawyer transfers from one law firm (“former law firm”) to
another (“new law firm”), and either the transferring lawyer or the new law firm is aware
at the time of the transfer or later discovers that:

@) the new law firm represents a client in a matter that is the same as or related to a
matter in which the former law firm represents its client (“former client”),

(b) the interests of those clients in that matter conflict, and

(©) the transferring lawyer actually possesses relevant information respecting that
matter.

[added 02/95]
Rules 7.4 to 7.7 do not apply to a lawyer employed by the federal or a provincial or
territorial attorney general or department of justice who continues to be employed by that
attorney general or department of justice after transferring from one department, ministry
or agency to another.

[added 02/95]

Firm disqualification

7.4

[04/09]

If the transferring lawyer actually possesses confidential information relevant to a matter
referred to in paragraph 7.2(a) respecting the former client that may prejudice the former
client if disclosed to a member of the new law firm, the new law firm must cease its
representation of its client in that matter unless:

(@) the former client consents to the new law firm’s continued representation of its
client, or

(b) the new law firm can establish, in accordance with Rule 7.8, when called upon to
do so by a party adverse in interest, that:

(1) it is reasonable that its representation of its client in the matter continue,
having regard to all relevant circumstances, including:
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(A) the adequacy of the measures taken under subparagraph (ii),
(B) the extent of prejudice to the affected clients, and

© the good faith of the former client and the client of the new law
firm, and

(i) it has taken reasonable measures to ensure that there will be no
disclosure of the former client’s confidential information by the
transferring lawyer to any member of the new law firm.?

[added 02/95; amended 02/09]

Continued representation not to involve transferring lawyer

7.5

7.6

7.7

If the transferring lawyer actually possesses information relevant to a matter referred to
in paragraph 7.2(a) respecting the former client, but that information is not confidential
information that may prejudice the former client if disclosed to a member of the new law
firm, the new law firm must notify its client of the relevant circumstances and its
intended action under Rules 7.1 to 7.9.

[added 02/95; heading and rule amended 02/09]

Unless the former client consents, a transferring lawyer to whom Rule 7.4 or 7.5 applies
must not:

@) participate in any manner in the new law firm’s representation of its client in that
matter, or

(b) disclose any confidential information respecting the former client.

[added 02/95]
Unless the former client consents, a member of the new law firm must not discuss the
new law firm’s representation of its client or the former law firm’s representation of the

former client in that matter with a transferring lawyer to whom Rule 7.4 or 7.5 applies.

[added 02/95]

Determination of compliance

7.8

Anyone who has an interest in, or who represents a party in, a matter referred to in Rules
7.1 to 7.9 may apply to a court of competent jurisdiction for a determination of any
aspect of those Rules, or seek the opinion of the Society on the application of those
Rules.

[added 02/95]
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Due diligence

7.9 A lawyer must exercise due diligence in ensuring that each member and employee of the
lawyer’s law firm, and each other person whose services the lawyer has retained:

(@) complies with Rules 7.1 to 7.9, and

(b) does not disclose:

(1) confidences of clients of the firm, and
(i) confidences of clients of another law firm in which the person has
worked.
[added 02/95]
Finders’ fees
8. A lawyer who, in exchange for making an introduction between a borrower and a lender,

receives any payment from one of them, shall not act for the other of them in any
resulting transaction between them, unless the lawyer:

(@) makes full disclosure to the client, and

(b) pays the fee over to the client or credits the same against the lawyer’s own
account to the client.

The principle here involved is that the lawyer should not, by receiving or bargaining for
compensation from any source except the client, be put in a position which might
interfere with the lawyer’s undivided loyalty to the client.
These principles apply to fees received from mutual fund corporations and other
financial institutions for procuring investment in those institutions.

Acting as a family law mediator

9. A lawyer who acts as a family law mediator shall comply with Appendix 2 to this

Handbook and, to the extent they are not inconsistent with Appendix 2, the Rules in this
Chapter.

Real property conveyancing transactions

10. A lawyer who agrees to act in a real property conveyancing transaction for two or more

parties with different interests shall comply with this Chapter and with Appendix 3 to
this Handbook.
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FOOTNOTES:

1.

Different rules apply when lawyers are held out as practising in partnership or
association. See Chapter 13, Rule 6.

[added 05/96]
Like other lawyers, those who share space must take all reasonable measures to ensure
client confidentiality. Lawyers who do not wish to act for clients adverse in interest to
clients of lawyers with whom they share space should establish an adequate conflicts
check system.
In order both to ensure confidentiality and to avoid conflicts, a lawyer must have the
consent of each client before disclosing any information about the client for the purpose
of conflicts checks. Consent may be implied in some cases but, if there is any doubt, the
best course is to obtain express consent.

[added 05/96]
While disclosure is required of all lawyers sharing space who reserve the right to act for
clients adverse in interest, disclosure is recommended for all lawyers sharing space,
including those who agree not to act for clients adverse in interest to the clients of the
lawyers with whom they share space.

[added 05/96]
These Rules contemplate that, in some instances when a lawyer provides limited legal
services, it may be impractical for the lawyer to perform a conflicts check before
providing legal services to a client.

[added 01/09]

This recognizes

@) the concern that opposing clients may have about the appearance of proximity of
lawyers sharing space, and

(b) the risk that lawyers sharing space may be exposed inadvertently to confidential
information of an opposing client.

[added 02/95; amended 12/95; renumbered 05/96; 01/09]
Rules 7.1 to 7.9 apply to lawyers transferring to or from government service and into or
out of an in-house counsel position, but do not extend to purely internal transfers in
which, after transfer, the employer remains the same.

[added 02/95; renumbered 05/96; 01/09]
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Rules 7.1 to 7.9 treat as one “law firm” such entities as the various legal services units of
a government, a corporation with separate regional legal departments, an inter-provincial
law firm and a legal aid program with many community law offices. The more
autonomous that each such unit or office is, the easier it should be, in the event of a
conflict, for the new firm to obtain the former client’s consent.

[added 02/95; renumbered 05/96; 01/09; amended 02/09]
Rules 7.1 to 7.9 are intended to regulate lawyers and articled students who transfer
between law firms. They also impose a general duty on lawyers to exercise due diligence
in the supervision of non-lawyer staff, to ensure that they comply with the Rules and
with the duty not to disclose confidences of clients of:
@) the lawyer’s firm, or
(b) other law firms in which the non-lawyer staff have worked.

[added 02/95; renumbered and amended 05/96; renumbered 01/09]

Appendix 5 to this Handbook may be helpful in determining what constitutes
“reasonable measures” in this context.

Issues arising as a result of a transfer between law firms should be dealt with promptly.
A lawyer’s failure to promptly raise any issues identified may prejudice clients and may
be considered sharp practice.

[added 02/95; amended 06/95; renumbered and amended 05/96; renumbered 01/09; amended 02/09]
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CHAPTER 12

SUPERVISION OF EMPLOYEES

Responsibility for all business entrusted to lawyer
1. A lawyer is completely responsible for all business entrusted to the lawyer. The lawyer
must maintain personal and actual control and management of each of the lawyer’s
offices. While tasks and functions may be delegated to staff and assistants such as
students, clerks and legal assistants, the lawyer must maintain direct supervision over
each non-lawyer staff member.

[amended 05/00]

Matters requiring professional skill and judgement
2. A lawyer must ensure that all matters requiring a lawyer’s professional skill and
judgement are dealt with by a lawyer and that legal advice is not given by unauthorized

persons, whether in the lawyer’s name or otherwise.

[amended 05/00]

Signing correspondence
3. Letters on the letterhead of a law firm, when signed by a person other than a practising
lawyer, must indicate the status or designation of the signing person for the information
of the recipient.

[amended 05/00]

Legal assistants

4. There are many tasks that can be performed by a legal assistant working under the
supervision of a lawyer. It is in the interests of the profession and the public for the
delivery of more efficient, comprehensive and better quality legal services that the
training and employment of legal assistants be encouraged.

[amended 05/00]

5. Subject to this chapter, a legal assistant may perform any task delegated and supervised
by a lawyer, but the lawyer must maintain a direct relationship with the client and has
full professional responsibility for the work.

[amended 05/00]
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A lawyer may delegate tasks or functions to a legal assistant if

(@)

(b)

the training and experience of the legal assistant is appropriate to protect the
interests of the client, and

provision is made for the professional legal judgement of the lawyer to be
exercised whenever it is required.

[added 05/00]

Except as permitted under the Legal Services Society Act, section 12, a lawyer must not
permit a legal assistant to:

(@)

(b)
(©)

(d)

perform any function reserved to lawyers, including but not limited to

() giving legal advice,

(i) giving or receiving undertakings, and

(iii)  appearing in court or actively participating in legal proceedings on
behalf of a client, except in a support role to the lawyer appearing in the
proceedings,

do anything that a lawyer is not permitted to do,

act finally and without reference to the lawyer in matters involving professional
legal judgement, or

be held out as a lawyer, or be identified other than as a legal assistant when
communicating with clients, lawyers, public officials or with the public
generally.

[amended 05/00; 02/09]

A lawyer who employs a legal assistant must ensure that the assistant is adequately
trained and supervised for the tasks and functions delegated to the assistant.

[amended 05/00]

This rule is subject to Rule 5.1. It illustrates, but does not limit, the general effect of that

rule.

The following are examples of tasks and functions that legal assistants may perform with
proper training and supervision:

(@)
(b)

attending to all matters of routine administration,

drafting or conducting routine correspondence,
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APPENDIX 5

CONFLICTS ARISING AS A RESULT OF TRANSFER BETWEEN LAW FIRMS

[Chapter 6, Rules 7.1 to 7.9]

Matters to consider when interviewing a potential transferee

1.

[04/09]

When a law firm considers hiring a lawyer or articled student (“transferring lawyer”)
from another law firm, the transferring lawyer and the new law firm need to determine,
before transfer, whether any conflicts of interest will be created. Conflicts can arise with
respect to clients of the firm that the transferring lawyer is leaving, and with respect to
clients of a firm in which the transferring lawyer worked at some earlier time.

During the interview process, the transferring lawyer and the new law firm need to
identify, first, all cases in which:

(@) the new law firm represents a client in a matter that is the same as or related to a
matter in which the former law firm represents its client,

(b) the interests of these clients in that matter conflict, and

(©) the transferring lawyer actually possesses relevant information respecting that
matter.

When these three elements exist, the transferring lawyer is personally disqualified from
representing the new client unless the former client consents.

Second, they must determine whether, in each such case, the transferring lawyer actually
possesses relevant information respecting the former client that is confidential and that
may prejudice the former client if disclosed to a member of the new law firm.

If this element exists, then the transferring lawyer is disqualified unless the former client
consents, and the new law firm is disqualified unless the firm takes measures set out in
Rules 7.1 to 7.9 and Appendix 5 to preserve the confidentiality of information.

In Rules 7.1 to 7.9, “confidential” information refers to information not generally known
to the public that is obtained from a client. It should be distinguished from the general
ethical duty to hold in strict confidence all information concerning the business and
affairs of the client acquired in the course of the professional relationship, which duty
applies without regard to the nature or source of the information or to the fact that others
may share the knowledge.

In determining whether the transferring lawyer possesses confidential information, both
the transferring lawyer and the new law firm need to be very careful to ensure that they
do not disclose client confidences during the interview process itself.

[added 02/95; amended 02/09]
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Matters to consider before hiring a potential transferee

2. After completing the interview process and before hiring the transferring lawyer, the new
law firm should determine whether a conflict exists.

(a)

(b)

If a conflict does exist

If the new law firm concludes that the transferring lawyer does possess relevant
information respecting a former client that is confidential and that may prejudice
the former client if disclosed to a member of the new law firm, then the new law
firm will be prohibited from continuing to represent its client in the matter if the
transferring lawyer is hired, unless:

(1) the new law firm obtains the former client’s consent to its continued
representation of its client in that matter, or

(i) the new law firm complies with paragraph 7.4(b).

If the new law firm seeks the former client’s consent to the new law firm
continuing to act, it will, in all likelihood, be required to satisfy the former client
that it has taken reasonable measures to ensure that there will be no disclosure of
the former client’s confidential information to any member of the new law firm.
The former client’s consent must be obtained before the transferring lawyer is
hired.

Alternatively, if the new law firm applies under Rule 7.8 for an opinion of the
Society or a determination by a court that it may continue to act, it bears the onus
of establishing the matters referred to in paragraph 7.4(b). Again, this process
must be completed before the transferring lawyer is hired.

An application under Rule 7.8 may be made to the Society or to a court of
competent jurisdiction. The Society has a procedure for considering disputes
under Rule 7.8 that is intended to provide informal guidance to applicants.

The circumstances 